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Abstract

Child pornography whether on the internet or by physical transmission is tackled
as a crime in all jurisdictions which have recognized it as crime. Whilst child
pornography entails engaging children or portraying them in sexual activities
and documenting same in some permanent form that can be recalled after the
act, negligence on the other hand is a tort that makes a wrong doer liable under
civil law to the claimant/plaintiff whom he has wronged. The tort is dynamic
and keeps pace with modern realities owing to the opening established in the
most celebrated Donoghue v Stevenson (1932) AC 562 HL when Lord Macmillian
declared that “the categories of negligence are never closed.” It is this newly
recognized duty of care by the United States as recognized in Paroline v United
States (2014) 134 SCt 1710 that this work seeks to analyse and proffer for
Nigerian courts as well. The basis for this analysis is hinged on the fact that the
law is always interested in providing remedy for any wrong done as buttressed in
the equitable maxim of Ubi jus ibi remedium and so the Law of Torts which is the
channel by which persons are compensated is utilized to ensure the victim of
child pornography beyond strict criminal prosecution is compensated to mitigate
the extent of damage suffered as a result of the harm caused by the pornographic
content. The work utilizes legal analysis of the basic elements of negligence and
recommends that Nigerian courts should recognize tortious claims that could
arise from victims and their families against the perpetrators/offenders of internet
child pornography under the tort of negligence. The import of this is to offer
compensation to victims with focus however on the principles of apportionment
with producers and distributors bearing the larger brunt than possessors of child
pornographic content.
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Introduction

The internet is a modern technological advancement that has brought
ease to human communication although it has introduced new challenges
which humanity is battling to tackle, of which child pornography is one
of such challenges. The internet is such that a person can be anywhere in
the globe, having the right facilities would communicate with any person
anywhere else with such necessary technological tools.

The tort of negligence on the other hand is not static and keeps expanding
accommodating new challenges in society in line with the dictum of Lord
Macmillian in Donoghue v Stevenson that “the categories of negligence
are never closed”.® This has warranted other jurisdictions like the United
States recognizing new duty situations arising against producers of internet
child pornography and as such the clamour that this development is
welcomed as it is an attempt to grow the law to be at par with modernity
and as well afford opportunity to victims of child pornography to be able
to get some remediation against the perpetrators other than the punish-
ment meted out against them by the State which would more or less not
have any benefit for the injured.

Conceptual Framework

This section would analyse the major subjects associated with this work
such as- internet, child pornography and negligence.

The Internet

The internet has grown gigantic and amorphous and is incapable of a
precise definition.* It is a network of networks created for the purpose of
linking existing local networks to become accessible to every other global
network host.® It is a global public space, an integral pillar of the modern

3 (1932) AC 562 HL 619.

4 Thomas Haigh, Andrew L Russell and William H Dutton, ‘Histories of the Internet:
Introducing a Special Issue of Information and Culture’ [2015] 50(2) Information
and Culture, 153-159, 144.

5 Leslie Daigle, ‘On the Nature of the Internet’ [2016] A Universal Internet in a Bordered
World: Research on Fragmentation, Openness and Interoperability, 15-32, 19.
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economy® which is ‘borderless’ and omnipresent” since it is accessible to
just anyone despite their location.® The internet is considered as the most
global infrastructure in the history of humanity and unique in terms of
accessibility, rich content and low cost in usage.9 Some of its earliest
visionaries conceived it as a platform for global discourse and a vector for
a global civil society.?

The internet’s rapid expansion represents a communication revolution.!!
It makes instantaneous global communication available cheaply to anyone
with a computer and an internet connection. It enables individuals,
institutions and companies to communicate with a potentially vast global
audience. It is a medium which does not respect geographical boun-
daries.'? Lidsky submits:

The promise of the internet is empowerment: it empowers ordinary
individuals with limited financial resources to “publish” their views on
matters of public concern. The internet is therefore a powerful tool for
equalizing imbalances of power by giving voice to the disenfranchised and
allowing more democratic participation in public discourse . . .13

The first recorded description of the social interaction that could be enabled
through networking was a series of memos written by JCR Licklider of

6 Annegret Bendiek, ‘Beyond US Hegemony: The Future of a Liberal Order of the
Internet’ [2014] German Marshall Fund of the United States, 57-69, 59.

7 David D Clark, ‘The Contingent Internet’ [2016] The Journal of American Academy

of Arts and Science 145(1), 9-17, 9.

Andrea Slane, ‘Tales, Techs and Territories: Private International Law, Globalization

and the Legal Construction of Borderlessness on the Internet’ [2008] 71(3) Law and

Contemporary Problems, 129-151, 129.

9 Bendiek, (n4), 64.

10 Clark, (n5), 14.

I Yesil Deniz, ‘Online Freedoms and the European Court of Human Rights: A Path
Forward for Turkey?’ (Centre for Economics and Foreign Policy Studies 2008) 4.

12 Matthew Collins, Defamation and the Internet: A New Challenge (Queens Law

Parliamentary Lib. (n.d)), available at <www.parliament.gld.gov.au/documents/

explore/Research Publications/ResearchBriefs/2003/200311.pdf>_accessed on 5

May, 2022.

Lyrissa Barnett Lidsky, Silencing John Doe: Defamation and Discourse in Cyberspace,

[2000] 49 Duke Law Journal 855-946, 862.
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MIT in August 1962 discussing his “Galactic Network” Concept.'* He
envisioned a globally interconnected set of computers through which
everyone could quickly access data and programs from any site. In spirit,
the concept was much like the internet of today. JCR Licklider joined the
Defence Advanced Research Projects Agency (DARPA) as the first head of
computer research program in October 1962. While most people may
think the history of the internet started in the early 90’s or even 80’s, the
idea of the internet started much earlier back in the 1950’s. Besides the
idea of the Galactic Network, there were other ideas and events that
played a part in ultimately creating the early internet.

Another event that figured prominently into the history of the internet is
a commissioned study by the United States Armed Forces on how the
military would be able to keep and maintain control and command of
airplanes, bombers and nuclear missiles during and after a nuclear attack.®
Pretty much, the United States Armed Forces wanted to understand the
best ways to create a decentralized network of communications in order
to run their branch of the military during and after a nuclear strike. The
important point was that this command would have to be decentralized,
so no matter the extent of damage, the military would still be able to
control its nuclear weapons, airplane and bombers in order to counter
strike or protect itself.’® This study was commissioned and overseen by
Paul Beran of Rand Corporation.

Further development was recorded by Leornard Klienrock of MIT in 1961
known as the “Packet Switching Theory”. The idea of Packet Switching is
that a packet of data could be sent from one location to the other. Kleinrock
was convinced of the theoretical feasibility of communications using
packets rather than circuits. One of the differences in packet switching
technology than was being used was, if a packet of data was lost at any
given point in its journey, the packet could be easily resent by the originator,
which was not the case with data being sent at the time.!”

4 Bary M Leiner and others, Internet Society (ISOC) All About the Internet: A Brief
History of the Internet [2000] Internet Society available at: <https://
www.researchgate.net/publication/2413637> accessed on 26 June 2022.

History of the Internet, (n.d), available at <http://www.historyofthings.com/history-
of-the-internet> accessed on 26 June 2022.

16 Leiner and others (n12).

7 Tbid.
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The internet has become part and parcel of human existence and has
been given recognition by courts. In Yildirim v Turkey'® the Council of
Europe urged Turkey to respect human rights in the context of the internet
and ensure that there is no inhibition or interference to the use of the
internet. As a core value of the internet was the right to freedom of
expression presented thus:

The internet has now become one of the principal means by which individuals
exercise their right to freedom of expression and information, providing as
it does essential tools for participation in activities and discussions
concerning political issues and issues of general interest.!°

It is important to state that there is no longer one internet today as the
censorship by different sovereign nations has redefined what one can
access on the internet depending on where one is accessing it from.?

The term “open internet” which refers to ‘a level playing field’ does not
appear to be an agreeable term as some perceive it to be technical openness
in terms of global interoperability whilst others have considered it to be
openness in the human rights sense.?! Internet users have the right to
create, recreate and distribute contents on the net. This freedom includes
the right to share opinion and even not to.?? Sharing opinion that are
positive and harmless and also those that offend, shock and disturb...such
are the demands of pluralism, tolerance and broadmindedness without
which there is no democratic society.?

Although the internet has been established not to have an owner, the
inventor of the World Wide Web is Tim Berners-Lee.?* The web is just one
part of the internet which requires the use of browsers to be able to
access and share information through the HTTP (Hypertext Transfer

18 Buropean Court on Human Rights No 3111/10.

19 Tbid 54.

2 Derek E Bambauer, ‘Cybersieves’ [2009] 59(3) Duke Law Journal 377-446 381.

2L Jeremy West, A Framework for Understanding Internet openness’ [2016] A Universal
Internet in a Bordered World: Research on Fragmentation, Openness and
Interoperability (Global Commission on Internet Governance), 137-146 138.

2 Vogt v Germany (1996) 21 EHRR 205 (17851/91).

2 Handyside v United Kingdom (1976) ECHR App No 5493/72.

% Paul Gil, ‘Internet Vs Web: What's the Difference’ <https://www.lifewire.com/
difference-between-the-internet-and-the-web-2483335> accessed 20 July 2022.
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Protocol) and navigating other pages through Hyperlinks or URL (Uniform
Resource Locator). Despite the difference between the internet and the
web, both are complimentary and one cannot have the web without the
internet.

Child Pornography

Pursuant to the Child’s Rights Act (CRA), a child is anyone that is under
the age of 18 years.?* The term pornography generally is incapable of a
precise definition as Justice Potter Stewart of the United States Supreme
Court admitted that although he could not define the term pornography;,
“he knew it when he saw it”.?¢ In making pornographic contents, the
makers exploit sex inequalities to coerce vulnerable women and children
to perform sexual activities against their will.?” Sale of pornographic
contents by various media and the internet has made the industry a multi-
billion dollar one with particular inclination to internet pornography than
utilization of other media.?® Pornography has been grouped into Erotica,
Non-violent pornography and violent pornography:.

Whilst Erotica depicts mutually pleasurable sexual activity between two
consenting adults, Non-violent pornography depicts images that may
imply submission or unequal power relationships without the use of
violence. Violent pornography on the other hand involves the use of
violence to any degree of one party to the other.?’

Child pornography specifically is defined by the United Nations (UN) as
any representation by whatever means of a child engaged in real or
simulated explicit sexual activities or any representation of the sexual
parts of a child for primarily sexual purposes.® This definition as offered

% 5§ 277 CRA.

% Jacobellis v Ohio (1964) 378 US 184; Drew A Kingston, Neil M Malamuth, Paul
Fedoroff, William L Marshall, ‘The Importance of Individual Differences in Pornography
Use: Theoretical Perspectives and Implications for Treating Sexual Offenders’ [2009]
46 (2/3) The Journal of Sex Research, 216-232, 218.

% Max Waltman, ‘Rethinking Democracy: Legal Challenges to Pornography and Sex
Inequality in Canada and United States’ [2010] 63(1) Political Research Quarterly,
218-237, 218.

% Kingston and others, (n24).

% Waltman (N25), 219.

30 Article 2(c) Optional Protocol on the Convention of the Rights of the Child on the Sale
of Children, Child Prostitution and Child Pornography.
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by the UN is broader than some regional definitions of child pornography
which merely refer to visual depictions and representations leaving out
written and textual materials. The UN definition refers to ‘any representa-
tion’ and thus would include written and textual materials like cartoons
and drawings. Child pornography is considered to be the permanent record
of a child’s sexual assault which exploits the victim at any point the
pornographic content is viewed for pleasure.®! It can be defined as an
image that depicts a clearly prepubescent human being in a sexually explicit
manner.*

Child pornography is best described as a weapon utilized to incite some
cases of child molestation.%

There has been argued that the use of the terms “pornography”, “kiddie
porn” or simply “porn” are not the best terms to be used when referring
to adults raping prepubescent children and toddlers.3* The basis for this
contention is hinged on the fact that children are incapable of giving
consent and so to use these terms for them presupposes a submission by
victim-children, the ideal suggested terms to be used is “child abuse
images”, “depicted child sexual abuse”, “documented child sexual abuse”
and such similar presentations that would in their very nomenclature
depict societal rejection of the conduct. This is emphasized by the courts
when it considered that child pornography poses even greater threat to
the child than sexual abuse and prostitution since the pornographic
content is put in some permanent form which makes it difficult for the
child to move on years after the pornographic content was recorded thus
making victims have a lifetime of trauma.®

31Monique Mattei Ferarro and Eoghan Cassey, Investigating Child Exploitation and
Pornography: The Internet, the Law and Forensic Science (Elsevier Academic Press
2005), 5.

32 Ferraro and Cassey (n62), 8.

3 Stephen T Fairchild, ‘Protecting the Least of These: A New Approach to Child
Pornography Pandering Provisions’ [2007] 57(1) Duke Law Journal,163-198, 169.

3 Paul G Cassell, James R Marsh and Jeremy M Christiansen, ‘Not Just “Kiddie Porn”:
The Significant Harms from Child Pornography Possession’ in Refining Child
Pornography Law: Crime Language and Social Consequences (University of Michigan
Press, 2016) Carissa Byrne Hessick (Ed), 187-212, 189.

35 New York v Ferber (1982) 458 US 747; United States v Monzel (2011) 641 F 3d 528
537 DC Cir.
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Obscenity is sometimes mistaken for child pornography but more
specifically whilst obscenity will require an examination of the entire
work to term it ‘obscene’, child pornography does not require such. Again
unlike obscenity which has as necessary elements for punishment to be
established acts of production and distribution, child pornography on
the other hand punishes mere possession of the child pornographic
content.*

Two important cases in the United States with respect to child pornography
are New York v Ferber® and Ashcroft v Free Speech Coalition.*® Whilst
the earlier case was decided upon in 1982 to the effect that non obscene
sexual depictions of children were excluded from the First Amendment
allowing for free speech rights and considered as child pornography, the
latter case which was decided about 20 years after words came with a
summersault to the effect that seemingly child pornographic content
virtually produced without real children were not to be considered as
child pornography rather as obscenity. The court emphasized the concept
of “Production Harm” in arriving at its decision.

The basis of the decision of the court in the earlier case is based on the
fact that real children were involved in the “production” of the
pornographic content and were thus exposed to grievous harm in the
proceSS, unlike in the Ashcroft situation where the pornographic content
was virtually created using ‘virtual children’ and not real children. The
court thus emphasized the ‘production’ rather than the ‘content’ in arriving
at the Ashcroft.

The size of the market for child pornography is large and considered a
multibillion dollar interstate market which leverages on the internet’s
anonymity for easy distribution of its contents.®* The volume of sites
utilized for child pornography is incapable of precise estimation although
placed at an alarming 5,000-7,000 posts per week.* In fact there are

% Amy Adler, ‘The Dost Test in Child Pornography Law: Trial by Rorschach Test’ in
Refining Child Pornography Law: Crime Language and Social Consequences (University
of Michigan Press, 2016) Carissa Byrne Hessick (Ed), 80-108, 83.

%7 (Supra).

% (2002) 535 US 234.

% Fairchild, (n31), 167.

40 Tbid.
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records of over 20 million dedicated IP addresses utilizing Peer-to-Peer
(P2P) file sharing as far back as between 2006 and 2010 when internet
use was not as exponential as it is currently.*

Considering the extent of damage suffered by the victim of child
pornography, the US courts have allowed victims to be able to bring the
tortuous action in restitution for future therapy and mental health treat-
ments and sometimes for loss of wages. This is justified on simple tort
principles in that each time the pornographic content is viewed, it is an
invasion on the victim’s privacy which causes additional suffering to the
victim.

The challenge however bedeviling the US courts has been determining
the extent of harm possessors of child pornographic contents have caused
the victims. They have considered that the harm caused by a single
possessor of the pornographic content is minimal and merely adds to the
injury suffered by the victim as the content must have been viewed by
many others and the victim would have still suffered the harm. The court
considered other offenders within the chain such as the creator of the
pornographic content and the distributor who caused probably millions
to view the content. The court thus reasoned that a single defendant
possessor should not be made to shoulder full restitution but should be
based on the significance of the defendant-possessor’s conduct in the
light of the broader causal process that warranted the victim’s losses.*
This reasoning is challenged being that the victims suffer harm inherent
in the image itself.*

Child pornographers are categorized into two- the producers on one hand
and then the non-producers or downstream users.* Producers use various
methods to encourage children to get involved in the porn act such as
threats, payment of money, drugs, coercion or alcohol.*

4 Cassell and others, (n32), 190.

4 Paroline v United States (2014) 134 S Ct 1710.

4 Audrey Rogers, ‘The Dignitary Harm of Child Pornographers- From Producers to
Possessors’ in Refining Child Pornography Law: Crime Language and Social
Consequences (University of Michigan Press, 2016) Carissa Byrne Hessick (Ed),165-
186, 166.

4 Tbid. 166.

% Ibid 171.
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Whilst the producers are punished more severely, the non-producers or
downstream users which comprise of transporters, distributors, receivers
and possessors have a lesser sentence. In the United States, Producers
are sentenced to a mandatory 15-year imprisonment term whilst
Distributors and Receivers are sentenced to a mandatory 5-year imprison-
ment term. On the contrary, Possessors do not have a mandatory minimum
term. In Nigeria, the Child’s Rights Act prohibits the importation of any
harmful publication and prescribes a fine of #30,000 or an imprisonment
term of 3 years or both.* The use of the word “imports” appears to refer
to distributors of pornographic contents. This position is held because
the Law further prohibits the printing, publication, sale, letting or hire
and possession of any harmful content and offenders under this section
are liable to a fine of #50, 000 or imprisonment term of 5 years or both.*’

Negligence

Negligence is a tort and the word comes from the root word ‘neglect’.*
Omotesho argues that the expression has two connotations in the study
of law. In the first place, the expression can be used to describe the state
of mind or mental element which is required in proof of tort and in this
context it means anything done inadvertently.** Oniyangi JCA on the
meaning of negligence submits-

Negligence is generally defined as the failure to exercise the standard of
care that a reasonably prudent person would have exercised in a similar
situation, any conduct that falls below the legal standard established to
protect others against unreasonable risk of harm, except for conduct that is
intentionally, wantonly or willfully disregardful of others’ rights. In other
words, and considering the foregoing definition, negligence can be said to
be the omission or failure to do something which a reasonable man under
similar circumstance would do or the doing of something which a reasonable
and prudent man would not do.>°

% S, 35 Child’s Rights Act (CRA) 2003.

4 Ibid s. 36.

4 Ese Malemi, Law of Tort (1st edn Princeton Publication Co 2008), 218.

4 Aboaba Omotesho, The Law of Tort in Nigeria: Selected Themes (Malthouse Press
Ltd., 2015), 33.

%0 Hi-Tech Construction Ltd v Onomuaborigho (2020) All FWLR 527; UTB v Ozoemena
(2007) All FWLR (Pt 358) 1014; Diamond Bank Ltd v Partnership Investment Co Ltd
(2010) All FWLR (Pt 512) 1098; Abubakar v Joseph (2008) 5-6 SC (Pt 11) 146.
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It could mean a mental element by which other torts are committed,!
which presents in many other torts being presented as negligence just
like saying that a person spoke negligently-this ordinarily should be
defamation but the term negligence to express it. It however became an
independent tort in the 19th century aided in growth by the industrial
revolution, growth of the business sector, changing social attitudes, legal
reforms and social legislations aimed at improving the lives of people.*?
The tort was established in Donoghue v Stevenson where Lord Atkin
espoused the neighbourhood principle also known as the foreseeability
test to wit-

The rule that you are to love your neighbor becomes in law, you must not
injure your neighbor; and the lawyers’ question who is my neigbour? Receives
a restricted reply. You must take reasonable care to avoid acts or omissions
which you can reasonably foresee would be likely to injure your neighbor.
Who then in law is my neighbor? The answer seems to be persons who are
so closely and directly affected by my acts that I ought reasonably to have
them in contemplation as being so affected when I am directing my mind
to the acts or omissions which are called in question.>?

Compared to other torts, negligence is not an old tort but one that emerged
relatively recently and is considered the most prominent of torts.>* The
reason for its prominence is the fact that when other independent torts
like nuisance are brought in action, negligence is also pleaded and it is
the commonest and most important tort.>> The major effect of Donoghue
v Stevenson Case on which the tort is founded is that the law considers a
duty of care to exist whenever our conduct is likely to injure another
person devoid of physical nearness and proximity56 Neighbour as used
in the context of the case is not restrictive and includes all persons who
would be proximately affected by the conduct or acts of the defendant.>”
This forms the very first question to be considered when dealing with

51 Ifeoma P Enemo, The Law of Tort (Chenglo Limited, 2011), 19; WA Kaplin and BA
Lee, The Law of Higher Education (5th edn Wiley Kindle, 2013).

52 Malemi (n46), 218.

53 (1932) AC 562 HL, 580.

% Malemi, (n46), 218.

55 Ibid.

% Osemebor v Niger Biscuits (1973) 7 CCHCJ 71; Grant v Australian Knitting Mills
(1936) AC 85, 101-102; Nigerian Bottling Co v Ngonadi (1985) 2 NSCC 753.

57 Enemo (n49), 23.
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negligence cases. After which the second consideration is if the defendant
breached the duty and the third if the plaintiff suffered harm as a result of
the defendant’s breach of duty. Each of these elements would be analysed
in the next part of this work.

Elements of the Tort of Negligence

The tort of negligence has three major elements which the claimant/
plaintiff must establish for his action to succeed under this tort. These
are; the existence of a duty of care; breach of that duty and resultant
damage resulting from the breach of duty which would be discussed
hereunder.

Existence of a Duty of Care

The first issue for the court to determine in a negligence action is whether
a duty of care exists as between the plaintiff and defendant. A duty of
care means the duty a person owes in law to be careful so that his conduct
does not injure another person.®® Does the defendant owe the plaintiff a
duty of care? A duty of care is owed in any situation where in the
circumstances it is foreseeable that should the defendant not exercise
due care, the plaintiff would be harmed.* This is what is known as
foreseeability test or neighbourhood principle. The neighbor in this sense
is not associated with proximity but has to do with any person anywhere
in the world, no matter that the person is not near me and I do not see
the person, who would be adversely affected or harmed by my conduct,
the court places me under a duty to have them in contemplation as being
affected by my wrongful conduct.

This question of whether or not there is a duty of care is so important and
must be determined before the court will determine other questions. The
duty of care as envisaged by the tort of negligence is owed to persons
generally and some established duty situations include; road users.®°
Daniel-Kalio JCA on the duty of care submits:

%8 Malemi, (n46), 221.

% Kodilinye and Aluko, Nigerian Law of Torts (Spectrum Books Ltd, 2003), 39.

8 Bourhill v Young (1943) AC 92; Ifeagwu v Tabansi Motors (1972) 2 ECSLR 790; Kuti
v Tugbogbo (1967) 1 All NLR 311; Jibowu v Kuti (1972) UILR.
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For a claim of negligence to succeed, the plaintiff must prove that the
defendant owed him a duty of care and was in breach of that duty. When
there is no such duty to exercise, negligence will have no legs to stand and
any claim premised thereon will fail.®!

Abba-Aji JSC declared as follows:

In order to establish negligence, one pertinent question arises for
consideration and it is whether as between the alleged wrong doer and the
person who has suffered damage, there is a sufficient relationship of
proximity or neighbourhood such that in the reasonable contemplation of
the former, carelessness on his part may be likely to cause damage to the
latter.5?

In determining the existence of a duty of care, the court is guided by the
fact that whenever our conduct will harm other persons, there is a duty
on us to the society generally to avoid exposing such persons to harm.®
In Yianni v Evans®* the plaintiff/claimant being a client to a surveyor
successfully brought an action against the surveyor who negligently
confirmed that a house which the plaintiff/claimant sought to buy was in
good condition, which was not the true position. The only exception
where the courts refuse to grant or recognize a duty of care situation is
where it is contrary to public policy. For instance in Attorney General
Northern Nigeria v ACB Ltd,% the bank was held liable for failing to inquire
if a prospective customer was the rightful owner of cheque deposited
with the bank.

On appeal to the Supreme Court, the decision of the lower court was
revered and the bank was held not liable on the basis that doing so
would impose a far heavier duty of care on a banker which the court was
not willing to recognize. Another such instance where the court refused
to recognize a duty situation on the basis of public policy is where one

61 Saidu v Zenith Bank (2020) All FWLR Pt 1055 508; Nigilari v Mothercat Ltd (1999)
13 NWLR (Pt 636); Hamza v Kure (2010) All FWLR (Pt 539) 1070.

62 ABC Transport Company v Omotoye (2020) All FWLR 1038; Mercantile Bank of Nig.
Ltd v Abusomwan (1986) 12 NWLR (Pt 22) 270.

% Ibekandu vIke (1992) 6 NWLR (Pt 299) 287; Black v Fife Coal Co Ltd (1912) Ac 149
HL; Goldman v Hargrave (1967) AC 92.

% (1981) 3 All ER 592.

% (1964) NNLR 111.
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burglar sued another burglar for his negligent driving whilst they were
both fleeing a burglary scene and the court arrived at the dictum following:

The law . . . may in certain circumstances not recognize the existence of a
duty of care by one participant in a crime to another participant in the
same crime, in relation to an act done in connection with the commission
of that crime. The law is based in public policy and the application of the
law depends on a consideration of all the facts.%

Omotosho submits that although the decision in Donoghue v Stevenson®’
constitutes the bedrock of the modern tort of negligence, it should not be
construed that the notion of care is confined solely to manufacturer/
consumer relationships as the issue of duty is very flexible such that it
can be made to apply to practically almost all spheres of human activities.
Thus in Dulieu v White® the plaintiff/claimant was a pregnant woman at
her husband’s bar, when the defendant negligently swerved his van and
collided with the wall of the bar causing the plaintiff/claimant nervous
shock. The court held that the defendant owed the plaintiff/claimant a
duty of care.

Breach of Duty

The second question the court determines after ascertaining the existence
of a breach of duty is whether or not there has been a breach of that duty
by the defendant. Whether there has been a breach of that duty of care is
a matter of fact to be decided by the court based on the facts of each case.
In other words, whether the act or omission of the defendant would
amount to negligence is dependent on the facts of each case. In other
words, for a person’s action to be considered as negligence, the entire
circumstance must be put in consideration to know whether or not the
defendant in that instance acted just like an ordinary prudent person
would, placed in the same circumstance. When compared, if a reasonable
man would have acted just as the defendant did, then he would not be
liable, but where the defendant exhibited sub-standard care than the

% Ashton v Turner (1980) 3 All ER 870; King v Phillips (1953) 1 QB 429; Spartan Steel
Alloys Ltd v Martin & Co Ltd (1973) QB 27.

% (Supra).

% Aboaba Omotesho, The Law of Tort in Nigeria: Selected Themes (Malthouse Press
Ltd., 2015), 35.

% (1901) 2 KB 669.
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reasonable man would have done, then he would be liable in the tort of
negligence.

The question of who a reasonable man is was first attempted by the
renowned legal author Holmes who had this to say-

If a man born hasty and awkward is always having accidents and hurting
himself and his neighbours, his congenital defects will be allowed for in
the courts in heaven; but his slips or mistakes are no less trouble to his
neighbours than if they sprang from his guilty neglect. His neighbours
accordingly require him, at his peril, to come up to their standard and the
courts which they establish will decline to take his personal equation into
account.”®

The question of who a reasonable man is in Nigeria was called in question
and defined by the hallowed dictum of Kayode Eso JSC in Adigun v AG
Oyo State” thus:

One may then ask, why measure justice by the standard of the common
man or the ordinary reasonable citizen? It is not in vain that English law
invented the standard of the man in the Clapham omnibus in describing the
ordinary reasonable citizen. But then, except one has been to England, and
appreciated the man that goes to work in an omnibus in Clapham area in
London as against the executive who drives in his Rolls Royce in Mayfair,
the phrase: “Clapham omnibus” is completely lost to him, and so in this
country; in trying to find out the level of justice, the yardstick of the ‘reasonable
person’ has been taken . . . a reasonable person here may be a pleasant
house wife shopping for meal in Sandgrouse market, Lagos and not the
wife of the executive shopping for her grocery in Moloney supermarket; he
may be the ordinary worker in Kano native city, living on his “tuwo” and
not the senior assistant secretary cruising in his officially produced air-
conditioned Peugeot 505 SR to his air-conditioned office; or she is the plain
woman in okrika dress and not the voile-laced fashion enthusiast. It is
what this reasonable ‘man’ sitting as an impartial observer, thinks . . . that
would matter.”?

Meaning that a defendant in a negligence suit would be examined more
like in an imaginary scale on whether his conduct accords with an average

70 Holmes cited in Ometesho, (n66), 40.
71 (1987) 1 NWLR (Pt. 53) 678 SC.
72 Adigun v AG Oyo State (1987) 1 NWLR (Pt. 53) 678 SC, 720.
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intelligent, knowledgeable and skilled person. In arriving at the level of
intelligence of the defendant, the court will measure this by what is
expected of a person of ordinary intelligence and the fact that the defendant
acted to the best of his own judgement if this best in below the standard
does not excuse him from liability.”® This also means that where the
defendant has a higher than average intelligence or quick reflexes, he
would not be judged by those high standards, but still on what a
reasonable person in his position in life would do in the instance.

On ascertaining the level of knowledge, the defendant is expected to
have the degree of common sense and knowledge in everyday things of
life which a normal adult in his shoes should have for instance that speed
is dangerous; solid objects sink in water; that children are less careful
than adults and so on. This standard is expressed in Glasgow Corporation
v Taylor.”

A measure of care appropriate to the inability or disability of those who
are immature, or feeble in mind or body is due from others who know or
ought to anticipate the presence of such persons, within the scope and
hazard of their own operations.

On skill expected to have been displayed by the defendant, the general
standard of care is that of a person of normal intelligence and as a general
rule, where a person holds himself out as having any special skill, it is
sufficient if he exercises average skill except in high risk activities like
driving.” Where the defendant has held himself out as possessing a special
skill like a doctor, accountant, engineer and so on, he is expected to exhibit
the degree of care expected of a reasonable person in that profession.”®

The courts in deciding on this issue utilize what is known as the Risk
Factor which has four basic elements although some authors’”” have
included a fifth element to wit:

7 Malemi (n46), 229; Vaghaun v Menlove (1837) ER 490; Wooldridge v Sumner
(1962) All ER 978 CA.

7 (1922) 1 AC 44, 67; Yachuk v Oliver Blais Co Ltd (1949) AC 386; Overseas Tankship
UK Ltd v Miller SS Co (The Wagon Mound No 2) (1967) 1 AC 617 PC.

7> Nettleship v Weston (1971) 2 QB 691.

76 Malemi (n46), 232; R v Yaro Paki (1955) 21 NLR 63; Phillips v Whitely (1938) 1 All
ER 566; Wells v Cooper (1958) 2 All ER 527.

77 Malemi (n46), 235; Omotesho (n66) 42-43.
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(@)

(b)

(o)

The likelihood of the harm: The court considers how likely the harm
that occurred was imminent. The likely that it would occur would
make the defendant liable in negligence rather than when it is
unlikely. Thus in Bolton v Stone”® the court held the defendant not
liable in negligence since a fence had been erected already to stop
cricket balls from flying out, however the defendant was still harmed.
On the contrary, the defendant in Hildier v Associated Portland
Cement Manufacturers Ltd”® was held liable for failure to erect a
fence where children played football and the ball escaped and caused
harm to the plaintiff.

Seriousness of the injury risked: The gravity of the consequences if
an accident occurs must also be taken into account. Thus in Paris v
Stepney Borough Council® the defendants had employed the
claimant/plaintiff who was a one eyed mechanic and did not provide
him with goggles for his eyes. In the course of his work, a piece of
metal fell into his good eyes and blinded it. The employers were
held liable because they ought to have been more cautious in the
light of the claimant being one eyed already.

The importance/utility of the Defendant’s conduct: Should the
defendant’s conduct have some social value, he may be excused
from liability. Thus an ambulance or fire service driver may be excused
from liability should they recklessly cause damage to a person or
property in the cause of their official duty.® Thus in Watt v
Hertfordshire City Council®? the plaintiff/claimant was a fireman
who was on duty when the report came that a woman had been
trapped under a lorry as a result of a collision. The fireman on duty
put a heavy jack and ladder onto the lorry ordinarily not fitted for
that purpose. On their way, the lorry developed a fault and as the
driver sought to stop the vehicle, the heavy jack slipped and landed
on the foot of one fireman injuring him seriously. The court held
that although the lorry was not fitted to carry the heavy jack, it was
necessary to free the woman who was trapped in the wreckage.

78 (1951) AC 850.

8 3

(1961) 3 All ER 709.
0 (1951) AC 367.

81 Beim v Goyer (1965) SCR 638.
82 (1954) 2 All ER 368.
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(d) The cost and practicability of measures to avoid the harm- Where
the measure to be taken to avoid the harm is costly and overreaching,
the courts would not hold the defendant liable. In every case of
foreseeable risk, it is a matter of balancing the risk against the
measures necessary to eliminate it and a reasonable man would
only neglect a risk of small magnitude if he had some valid reason
for doing so for instance if it would involve considerable expense
to eliminate the risk.®® Thus in a situation where a factory had
become slippery and in a bid to combat the slippery floor, the factory
owners had sprayed sawdust in line with established practice to
absorb water and oil content on the floor and nonetheless the
plaintiff/claimant still slipped and suffered harm. The court held
that it would be unreasonable in the circumstance to expect the
owners of the factory to close it down completely because of the
slippery floor arising from the mixture of oil and water.

(e)  The amount of knowledge currently available on a given activity or
thing: If the given state of knowledge on a cause of action at the
time of its occurrence the thing could not have been foreseen such
that adequate precaution could have been taken, the occurrence of
such an event would not be ground for liability on the part of the
defendant. The basis for this would be possibly the utility which
the activity or conduct serves humanity and the defendant would
only be accessed to have discharged his duty if the amount of care
exercised is in consonance with the level of knowledge available to
humanity on the matter. Thus in Roe v Minister of Health® two
patients had minor operations same day. They were administered
nupercaine- a spinal anesthetic injection by a specialist anesthetic
and assisted by a theatre staff.

The nupercaine had been contained in sealed glass ampoules, stored in a
solution of phenol. After the operation, both patients became permanently
paralysed from waist down because the phenol had contaminated the
nupercaine by penetrating the almost invisible cracks in the ampoules.
The plaintiffs/claimants sued for negligence and at the trial, one of the
issues for determination was whether at the time, medical knowledge
had envisaged or could reasonably foresee this event occurring. The court

8 Latimer v AEC Ltd (1952) 2 QB 701, 711.
8 (1954) 2 QB 66.
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held that although the defendants would have ordinarily been held liable
in negligence, but on the standard of medical knowledge at the time, the
defendants were not negligent.

It is however worthy to note that it is only in cases of children and the
mentally ill or physically challenged persons that the standard of care
expected of a reasonable man drops. Children are treated sui generis (in
a class of their own) and the courts have held that the degree of care
required of a child is the standard of care expected of a child his age that
is foresight or prudence of a child that particular age in question although
each of these cases would be decided on its own facts. The courts have
refused to recognize or reduce the liability of the defendant in cases where
children are involved on the basis of contributory negligence. Thus in
Yachuk v Oliver Blais Co Ltd® a 9 year old boy had persuaded a fuel
attendant to let him have a tin of petrol upon lies that his mother’s car
had run out of petrol some distance away. The boy poured the fuel over
some wood and set it ablaze and thereby sustained injury. The court held
the garage attendant liable in negligence that he was wrong to have
entrusted such a dangerous thing as petrol in the hand of a child of 9
years.

Resultant Damages from the Breach

The claimant in an action for negligence must show that he had suffered
damage as a consequence of the defendant’s failure or breach of the
defendant’s duty of care owed to him.®® The law in deciding on this third
question in negligence actions analyses it from two perspectives to wit-
causation in fact and remoteness of the damage. In other words, the law
is interested in how direct or precisely can it be said that it was the
defendant’s conduct that caused the harm on the plaintiff/claimant.

In determining causation in fact, the question that is poised is: “did the
defendant’s breach of duty in fact cause the damage?” It is if this answer
is in the affirmative that it can be said that the defendant caused harm to
the plaintiff/claimant. The courts utilize the But For Test to arrive at this-

8 (1949) AC 386.

8 Air France v Owualah (2020) All FWLR Pt. 1065, 159-160 per Georgewill JCA; MTN
v Mundara Ventures (Nig.) Ltd (2016) LPELR 40343 (CA); Olam Nig Ltd v
International Bank Ltd (2009) LPELR 8275 (CA); Koya v UBA Ltd (1997) 1 NWLR
(Pt 481) 41; Osigwe v Unipetrol (2005) All FWLR (Pt. 267) 1525.
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that is to say, “would the damage not have happened but for the
defendant’s negligence?” This was well exemplified in Barnett v Chelsea
and Kensington Hospital Management Committee®” where the plaintiff’s
husband had consumed a cup of poisoned tea together with other two
persons who started vomiting for about 3 hours before going to hospital.
At arrival, a nurse had informed them that the doctor is unable to return
as he himself was tired and unwell and they should rather return home
that night and report to their personal doctors the following day.
Unfortunately, the plaintiff’s husband still died and she sued for negligence.
It was held that although the doctor was in breach of a duty of care as a
legal practitioner to his patient, it cannot be said that but for the breach
of that duty, the patient would not have died as evidence led that the
patient in the circumstance could have still died anyways.

On the second limb of analyzing damage caused to the plaintiff, the law
seeks to limit damage in order for the damage not to be endless. In early
times, a defendant was held liable for every harm that occurs as a result
of his wrongful conduct- he was usually liable for all direct consequences
of his wrong conduct whether or not the harm was foreseeable as was
held in Re Polemis and Furness Withy & Co® which got over ruled much
later in the Overseas Tankship (UK)Ltd v Morts Dock & Engineering Co
Ltd (Wagon Mounds Case No. 1)*¥ and the current rule by this is that a
defendant would only be liable for the foreseeable results of his wrong.

The Expanding Negligence Frontier

This tort is ever expanding and seeks to keep pace with society as was
declared by Lord Macmillian that the categories of negligence are never
closed.” This implies that despite the most frequent and commonly
recognized duty situations, the law would keep recognizing new duty
situations such as it now has in other jurisdictions where child
pornographers are now held liable for their wrong doing in producing
and distributing child pornography as was decided in the United States
case of Paroline v United States.” The effect of this case is that the US

87 (1968) 1 All ER 1068; Mc Williams v Sir Williams Arrol & Co Ltd (1962) 1 WLR 295.
8 (1921) 3 KB 560.

8 (1961) AC 388.

% Donoghue v Stevenson (Supra) 619.

91 (2014) 134 S Ct 1710.
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courts have allowed victims to be able to bring the tortuous action in
restitution for future therapy and mental health treatments and sometimes
for loss of wages which they would suffer subsequent to the pornographic
publication. This is justified on simple tort principles in that each time
the pornographic content is viewed, it is an invasion on the victim’s privacy
which causes additional suffering to the victim.

The challenge however bedeviling the US courts has been determining
the extent of harm possessors of child pornographic contents have caused
the victims. They have considered that the harm caused by a single
possessor of the pornographic content is minimal and merely adds to the
injury suffered by the victim as the contents must have been viewed by
many others and the victim would have still suffered the harm. The court
considered other offenders within the chain such as the creator of the
pornographic content and the distributor who caused probably millions
to view the content. The court thus reasoned that a single defendant
possessor should not be made to shoulder full restitution but should be
based on the significance of the defendant-possessor’s conduct in the
light of the broader causal process that warranted the victim’s losses.?
This reasoning is challenged being that the victims suffer harm inherent
in the image itself.”

The question is, what remedy should be available for the victim, of child
pornography? It is agreed in this paper that the Court was reasonable
when in considering liability of the possessor of child pornographic
content, it has in contemplation what role or significance the possessor
had in the chain of activities knowing that the defendant in this instance
is merely a possessor and not the creator or distributor of the content of
the pornography which tends to agree with the reasoning of many Judges
and academic commentators who argue that the sentence awarded for
possession is too long and cannot be compared in seriousness to creation
and distribution.** Whatever the case or howsoever minute it is, the Paroline
Case has established some liability no matter how minimal, minute or
nominal it is for possession of child pornographic content.

%2 Paroline v United States (Supra).

% Audrey Rogers, ‘The Dignitary Harm of Child Pornographers- From Producers to
Possessors’ in Refining Child Pornography Law: Crime Language and Social
Consequences (University of Michigan Press, 2016) Carissa Byrne Hessick (Ed),165-
186 166.

9 Cassesll and others (n32), 187.
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How would one then connect possession of pornographic content with
negligence rather than other torts like defamation? Recall that the bedrock
and highlight of defamation is the publication of the defamatory content,
in which case, it would have moved the possessor of pornographic content
to be a distributor (publication) of the pornography. Although in one
sense, possession of the pornographic content is a strict liability situation,
the victim is likely not to succeed as strict liability is closely associated
with escape of things artificially brought on land and pornographic content
cannot strictly be viewed in that regard. The most ideal window therefore
for the victim to be able to obtain redress and compensation is under the
tort of negligence. Negligence because, the tort in itself has left its window
open for dynamism by the dictum of Lord Macmillian to keep the tort at
par with scientific and technological innovations. Recall also that at several
points in the development of law, new duty situations have become
recognized by the courts.”

Conclusion and Recommendations

The position therefore that an action can be founded by a victim of child
pornography is premised on the fact that “a man is entitled to be as
negligent as he pleases towards the whole world, if he owes no duty to
them.” In the light of dynamism and recognition of new duty situations
including internet defamation, is it unlikely that Nigerian courts would
not recognize that a duty exists to the whole world not to create, distribute
or possess harmful content as much as child pornography? The answer
seems that the courts as has been done in the Paroline Case would
recognize this duty as being in possession of child pornography would
most likely lead to its distribution or better put publication. In fact, there
would be a duty to discard and destroy such content as soon as the
possessor finds the content rather than retain possession.

In view of the harm caused by child pornography in the age of the internet,
it is recommended strongly that the courts should and ought to recognize
the existence of this duty bearing in mind however the basic principles of

% Hedley Byrne v Heller & Partners (1964) AC 465; Ross v Caunters (1979) 3 All ER
580.

% Le Lievre v Gould (1893) 1 QB 491 at 497; Alock v Chief Constable of South Yorkshire
(1991) 3 WLR 1057 HL; Alexandrou v Oxford (1993) 4 All ER 328 CA; Ancell v
McDermott (1993) 4 All ER 355 CA; Bourhill v Young (Supra).
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apportionment in torts law from the role played by the defendant in the
action, whether he was the creator, distributor or possessor of the internet
child pornographic content. The basis for which this position is held strictly
is anchored on the hallowed legal doctrine that for every wrong, there
should be remedy which is reflected in the Latin maxim Ubi jus ibi
remedium and what other basis of law would an action for compensation
be founded if not in the law of Tort.



